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Employment

Judge Garr M. King partidly
denied a defense motion for
summary judgment in aworker's
compensation retaliation case.
Plantiff was terminated after
receiving awork release from his
doctor; in light of comments made
about the plaintiff’swork
restrictions and the timing of the
decison, Judge King held that
genuine factua issues precluded
summary judgment. However,
Judge King granted the motion
relative to aclam for violaion of
the Family Medicd Leave Act
(FMLA) given the absence of
aufficient evidence of any causd
link between the termination and
the employer’ s denid of plaintiff’s
request for leave to attend to his
children while hiswifewasin the
hospital. Judge King held thet asix
month gap was too long to sustain
any inference of discriminatory
intent, particularly in light of the
events surrounding plaintiff’s own
medical leave. Holmesv. Boise
Cascade Corp., CV 02-1591-KI|
(Sept. 25, 2003).
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I Paintiff cdaimed that he was
terminated after taking medical
leave for cancer trestments. He
filed an action againg hisformer
employer and hisemployer’s
parent corporation under ajoint
employment theory.

Judge AnnaJ. Brown
gpplied the test from a recent
Ninth Circuit decisonin Moreau
v. Air France, 2003 WL
22119719, and held that the
parent corporation could not be
held lidble for any clams of
employment discrimination
because it exercised no control
over hiring, firing or the day to
day operations of its subsdiary.

The subsdiary’ s motion for
summary judgment was granted
in part and denied in part. Judge
Brown held that genuine factud
issues exiged reive to the
bags for plantiff’s termination,
paticulaly in light of thetiming
between plaintiff’s exercise of
FMLA leaverights and the
termination decison. However,
the court granted the
defendant’ s motion againg the
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OFLA retdiation clam since there
is no private right of action under
the Oregon dtatute. In addition,
Judge Brown rgjected plaintiff's
breach of contract claim because,
while the employee handbook
explained FMLA rights, it dso
afirmatively sated that
employment was a-will. Jacoban
v. Fred Meyer Stores, Inc., CV
02-1550-BR (Opinion, Oct. 16,
2003).
Plantiff’s Counsd:

Richard D. Haton
Defense Counsd:

David H. Wilson

Civil Rights

Foster parents and their
children filed aclass action againgt
the state of Oregon seeking to
chadlenge the state’ s decision to
implement an across-the-board
7.5% reduction in adoption
assistance payments for children
with specid needs. Plaintiffs
asserted claims under 42 USC
1983 on the basis that the Sate's
action violated their federd rights
under the Socid Security Act
(SSA) and the Due Process
clause.

Judge Aiken held that the
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relevant SSA provisions did not
unambiguoudy confer federd rights
to benefits, thus, thereisno viable
cause of action under §1983.
Judge Aiken noted that the plaintiffs
have an aternative remedy because
they may seek to directly enforce
their adoption assstance
agreements through private actions.
ASW v. Thorne, CV 03-6038-AA
(Oct. 2003).
Plantiffs Counsd:

Arthur C. Johnson
Defense Counsdl: David Leith

Environment

The EPA incurred over
$460,000 to clean up toxic waste
emitted from a precious metas
reclamation warehouse. The
government then filed an action
againgt the property and property
owner under CERLCA to recover
its cogts.

Judge Anna J. Brown
conducted a number of hearings
and ultimately determined that she
lacked jurisdiction over the
individua property owner because
he was incompetent when the
action commenced. The court dso
regjected the government’ s attempts
to substitute a conservator for the
individua. However, Judge Brown
did alow the action to proceed
againg the property in rem since
the owner had actua notice and
obtained counsd to defend the
action againg the property.

On the merits, the court
denied the defense challengesto
the timdliness of the action under
CERCLA'’s datute of
limitations. Judge Brown held
that the government’ s actions
were consigent with the
Nationa Contingency Plan and
that the government’ s redl
property lien should be
enforced. United Statesv.
Grant, CV 00-1536-BR
(Opinion, October, 2003).
Plaintiff’s Counsd:

Nell J. Evans (Locd)
Defense Counsd: Paul Hart

Per sonal

Jurisdiction

An Oregon Corporation
which holds aregistered
trademark for a name associated
with chiropractic tools it
manufactures filed an action for
Cyberpiracy under the Lanham
Act againg an Alabama
resdent. Plantiff damsthet the
defendant violated its trademark
rights when it used its registered
name to market a dietary
upplement. Whilethe
defendant maintained an
interactive website with the
plaintiff’s trademark in adomain
name from 1999-2002, it made
only oneinternet sde during that
time to a non-Oregon resident.
After 2002, defendant disabled
the on-line ordering function of
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Maintiff snt aletter to the
defendant threatening legal action
for trademark infringement.
Theredfter, the parties engaged in
correspondence relative to
possible settlement and sde of
defendant’ s registered domain
name to the plaintiff. These
negotiaions faled and plaintiff filed
the action in federd court in
Oregon.

Judge Janice Stewart dismissed
the action for lack of persona
jurisdiction. Judge Stewart noted
that the defendant made no
Oregon sales and had no Oregon
contacts outside of his negotiations
with the plaintiff over possble sde
of the domain name in settlement
of apotentid legd action. The
court rgjected plaintiff’s argument
that the action fell under the
“effects’ test for specific persond
jurisdiction under the Ninth
Circuit' sdecison in Panavison,
because there was no evidence
that the defendant set up the
webgte with the intent to harm the
plantiff. Innovative Machinery
Packaging & Converting, Inc. v.
Heritage, CV 03-211-ST
(Findings & Recommendetion,
June 16, 2003; Adopted by Order
of Judge AnnaJ. Brown, July 11,
2003).

Plaintiff’s Counsd: Carl Crowell
Defense Counsd:
Charles Carreon




